M
any factors are postulated to motivate individuals to take time from their medical practices to participate in the legal arena as an expert witness. Unfortunately, many of these factors are not the most admirable of reasons. The current financial economic downturn our country is facing is a key factor. Many cosmetic surgeons are experiencing a reported 40% to 50% loss in revenue. Economic hardship may be causing struggling clinicians to be lured into serving as expert witnesses in legal cases in order to augment their incomes.
"Turf battles" can also foster the wrong motivation to participate as an expert witness. Nowadays, many surgical specialties have a form of aesthetic surgical training. These specialties include general plastic and reconstructive surgery, facial plastic and reconstructive surgery, cosmetic surgery, and oculoplastic surgery. Many times, this crossover among the specialties fosters contempt, and so-called turf battles ensue. A surgeon from a specific aesthetic specialty might be further motivated to be an expert witness in the hope of discrediting a surgeon in a competing aesthetic specialty. Instead of looking at a case in terms of pure surgical expertise, the expert witness may be motivated to be much more critical and harsh because he or she sees the defendant as a rival.
Hubris can also playa role in motivating an individual to become an expert witness. Some might decide to become expert witnesses for the purposes of self-aggrandizement. Some may enjoy purporting themselves as so-called experts. Code of Ethics A code of ethics is designed in theory to keep expert witnesses objective, honest, and ethical. Breaches in codes of ethics must be recognized and punished. When experts testify with financial or political ulterior motives, it negatively affects aesthetic surgical specialties as a whole. Ethics committees must be judicious in reviewing complaints against experts who have violated the codes of ethics in their specialty societies. Biased, opinionated testimony lacking scientific foundation may gain a favorable verdict for a plaintiff or give an expert some perverse immediate gratification. However, in the long run, these decisions ultimately establish false standards of care that come back to haunt colleagues of all aesthetic specialties.
Peer Review Peer review boards must also be honest, ethical, and on level playing fields. We must all remember that our country promises liberties based on fairness, and these vital ideals should also be practiced when evaluating our medical colleagues. It is simply unfair to have adversarial expert testimony for self-serving purposes. Peer review must be true to its purpose: to provide unbiased evaluation using widely accepted surgical treatments and philosophies as sound standards of care. It is absolutely clear that adversarial testimony will result in predictably biased and negative opinions. This is why we feel it is necessary that each aesthetic specialty be evaluated by a peer review board of like specialty. This standard will circumvent any conscious or subconscious biased testimony based on the so-called turf battles.
History and Ramifications
We all know expert witnesses who spend more time in the courtroom than in the operating room.
They travel from state to state, prostituting themselves merely for financial gain as well as some of the previously cited motivations.
Because of biased, exaggerated, misleading, or blatantly false or deceptive testimony, a ruling bodybe it judge, jury, or administrative law judge-ean be deceived and render unsupported decisions that are not only unfair and onerous to the accused but, more importantly, globally set precedence. Physicians, who may have performed within the standard of care, may be punished using these unfounded decisions.
Attorneys for the plaintiff can use these unfounded conclusions to their advantage. If during a trial they cite an example of such an erroneous conclusion, they hold the upper hand. They may not necessarily prevail, but it creates a very difficult obstacle for the defense. We see daily print and media ads by large law firms, planting seeds and encouraging patients to pursue a "no loss" attempt at filing a lawsuit, if for no other reason than to make a nuisance settlement.
I personally recall ads during the breast implant silicone scare that conveyed the message to the consumer that if you, as a patient, had a silicone implant, you may, at no cost to you, be eligible for monetary compensation-not if you're having problems with your implants, but simply if you've had implants.
A Case Report on Point With This Concept
The Medical Board of California (MBC) filed an accusation against a practitioner alleging gross negligence and repeated negligent acts on 3 cases. The threshold was clear and convincing evidence not merely a preponderance. Two of the 3 cases were dismissed; findings in the third case raise the issues of falsely testifying and attempting to mislead the presiding judge. This case involved a patient who had a well-documented extracapsular silicone rupture, including silicone infiltration into the breast parenchyma and axillary nodes. A hearing ensued. The MBC used 3 experts, 2 of whom were previously dismissed from the American Society of Plastic Surgeons (ASPS) after review by the ethics committee for falsely testifying in previous cases. The third expert perjured herself by first denying that she knew one of her own professors from her residency in plastic surgery at Stanford. Her professor authored an article in the Annals of Plastic Surgery, a well-respected peer-reviewed journal. That article supported the patient care administered to the patient by the accused. On cross-examination, when the expert was shown the The American Journal of Cosmetic Surgery Vol. 27, No.2, 2010 article, she was forced to change her testimony but somehow rationalized her testimony by saying that the physician author had since died and that she did not agree with his conclusions. The practice parameters of the ASPS in 2005 further supported the patient care of the accused. The MBC witness still maintained that she did not agree with the practice parameters.
The witness also testified in a contradictory manner, criticizing the accused for not replacing the implants on the original day of surgery. She paradoxically criticized the accused for replacing the implants 1 month later, calling it "precipitous." She also testified that performing breast augmentation simultaneously with nasal surgery ("a dirty procedure," as she called it) was below the standard of care. This has no support in (1) the scientific literature, (2) a survey of myriad colleagues, (3) the implant manufacturers, or (4) the liability carriers.
She also testified that functional nasal surgery is always performed under local anesthesia so that the patient can breathe deeply on the operating table to confirm the patency of the nasal airway.
Two months later, the patient's right implant became exposed in the area of parenchyma infiltration, causing silicone mastitis. The expert was critical of replacing the implant with a temporary implant in an attempt to preserve some semblance of normal contour. One week later, the implant became reexposed and was removed. The expert now criticized the accused for not replacing the implant.
Despite the perjury and contradictory testimony, the presiding judge lent credence to the testimony despite expert testimony to the contrary by the accused expert who was in complete support of the care rendered. The threshold in these cases is clear and convincing evidence, not simply preponderance.
Based on the MBC expert's testimony, the presiding judge issued an order of 3-year probation. Let us not be complacent and naive: if this happened to the accused, it could also happen to you.
The MBC decided not to adopt the administrative law judge's decision and to review the case de novo. One of the 4 MBC members on the panel was a boardcertified plastic surgeon who had full and complete knowledge that the MBC expert violated many ethical principles. Despite all this, the MBC decided after all to adopt the original administrative law judge's decision and penalty. Both the MBC expert and the plastic surgeon on the panel blatantly and knowingly misrepresented truthful testimony and violated the very code of ethics of the ASPS.
Among other issues, this testimony is tantamount to saying that any surgeon who simultaneously performs breast augmentation with other surgical procedures, especially implant surgery, is performing below the standard of care. How many of us have preformed rhinoplasty and chin implants, breast implants, and a variety of simultaneous procedures? Does this mean that we were all guilty of malpractice and that, in the future , anyone of us who does so is also guilty of malpractice?
Can we imagine a law firm advertising that if a patient ever had, or in the future has, simultaneous surgery they may be eligible for monetary recompense?
The ethics committees of the ASPS and California Society of Plastic Surgeons reviewed this case and found no wrongdoing and no violation of ethics despite abject perjury and contradictory testimony.
Ethics committees have a responsibility to rigidly apply rules of conduct and to impose penalties on any expert who lies and violates the code of ethics. Their respon sibility is not to protect such witnes ses.
The MBC also has authority and responsibility to investigate and act on complaints. In April 2009, the MBC in fact revoked a physician' s license for the infraction of unethical expert witness (case no. 06-2004-158427) .
Although the experts are hired by their respective parties, they must be honest and testify in accordance with codes of ethics and not use their testimony to sway the conclusion of the trier of fact in violation of the code of ethics or to testify falsely and dishonestly for any ulterior motives. Fair is fair, and despite interspecialty differences, objectivity, truthfulness, and strict adherence to professional behavior by expert witnesses must be mandatory. Anything short of this leave s the entire field, regardless of specialty, vulnerable. Perhaps it is time for parent organizations to review this matter before it comes back to haunt anyone of us. 
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Min imizing Comp lications, Maximizing Results
Th is technique, for mod eratel y to severely ptotic breasts, sim plifies th is cha llenging procedure. It takes the guesswo rk o ut of how mu ch tissue needs to be resected and perm its a one-s tep en bloc resection, regardl ess o f degree of pto sis o r implant size.
The Staple-First Technique
For Augmentation/Mastopexy Dr. Eisenbe rg will dem on str ate his technique and sha re insights gleaned from h is experience wit h ove r 4,300 sub m uscular breast aug me nta tio ns -from pre-sur gical planning to intra -o perative tech n iqu es to post-o perati ve management. 
